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and record in the survey record, that
the facility has made substantial
progress in meeting Its plan for correc-
tion. These findings must be based on
onsite surveys by qualified surveyors.
The survey agency must support these
findings by placing signed contracts,
work orders, or other documents {n
the survey record.

(1) State fire safely and sanitation
requirements. The gurvey agency must
find that, during the period allowed
for corrections, the fac{lity meets
State fire safety and sanitation codes
and regulations.

(€3 PR ¢5233, Sept. 20, 1978. Radesignated
and amended at 53 PR 1983, Jan. 28, 1088)

§442.112 Esxtended period for correcling
deficiencies: ICFs/MR; Lie Safety
Code and living/dining/therspy ares
deficlencies.

(3) Scope This section applies to
ICF's/MR that are deficient in meet-
ing requirements for—

(1) Life Safety Code (§§442.507-
€442.509);

(2) Living units (§§442.447(a) (1),
(2), (4), (5), (D), (C), 442.448(d), 442.449
(), (b), 442.450(aX2), 4€42.451(a),
€42.452, 442.453);

(3) Dining rooms (f €42.471(a)=(c));

or

(4) Therapy areas (§ 442.488(e)).

(b) Cert{fication period. The survey
agency may cestify an ICF/MR under
§ 442.105 for up to 12 months even
though the deficfencies listed (o pars-
graph (8) of this section may take
roore than 12 months to correct, {f the
conditions in this section and § ¢42.118
are met.

(€} Wrilten plan for ecorrection
Before certifying an ICF/MR under
this section, the survey agency must
approve, i{n writing, the ICF/MR's
written plan for correcting those defl-
ciencies. The plan must—

(1) State the extent to which the
ICF/MR complies with the require.
ments it does not fully meet;

(2) Specify  the steps the ICF/MR
will take to correct the deficiencies;

(3) Specify s timetable for taking
each of those steps and a date for com-
pletion of corrections:

(4) For a public ICP/MR, be ap-
proved by the State or political subdi.
vision that has jurisdiction over its op-

eration (A public factlity iz defined in
§ 435.1008 of this subchapter as one
that (s the “responsibility of a govern.
mental unit or over which s govern-
mental unit exercises administrative
eontrol.”); and

(5) Meet the conditions of § 442.113.

(d) Propress {n meeling correclion
plan. Within each 6-month period
after initia) approval of the plan, the
survey agency roust find, and record in
the survey record, that the ICF/MR
has made substantial progress in meet-
ing the plan for correction. These
findings must be based on onsite sur-
veys by qualified surveyors. The
survey agency must gupport these
findings by placing signed contracts,
work orders, or other documentation
in the survey record.

(e) State Are safety and sanitation
requirementis. The survey agency must
find that, during the period allowed
for corrections, the ICF/MR meets
the State fire safety and sanitation
codes and regulations.

(€3 PR €523), Bept. 29. 1978. Redesignated
:dl:.aclnded st 53 PR 1993 and 184, Jan.

8442113 Correcton plans for ICFs/MR:
Life Safety Code and liring/dining/
therapy ares deficiencies.

() The ICP/MR's plan required by
§ €42.112 must provide for completion
of corrections by: .

(1) July 18, 1880; or

(2) July 18, 1982, If authorized by
BCFA under paragraph (b) or (e) of
this section; or

€3) the date approved by BCFA, U
suthorized by HCFA under parsgraph
(1) of this section; or

(4) the date approved by HCPA. if
suthorized by HCFA under parsgraph
(g) of Lthis section, when corrections of
deficiencies in units to be retained are
completed within the appropriate time
period as set forth in paragraph (g) of
this section.

(b) If, at the time of the first survey
of the ICF/MR after July 17, 1971, it
{s unable Lo develop & plan Lo complete
corrections by July 18, 1980, the
survey agency may request HCPA to
authorize approval of s plan to com-
plete them by July 18, 1982. BCFA
will authorize thiz approval for sach
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deficiency 1f it {s determined that time
beyond July 18, 1877, & needed~

(1) As & practical matter to complete
the corrections;

(2) To prevent unreasonable hard.
ship to the ICF/MR; and

(3) To insure continued care for re-
cipients served by the ICF/MR.

(¢) If the plan provides for correc-
tion through structura) change or ren-
ovation. It must—

(1) Contain a timetadle showing the
corrective steps and their completion
dates:

(2) Specify the structural change or
renovation; and

(3) Document that sufficient finan.
cial resources are avsilable L com.
plete the change or renovation on
schedule.

(d) I1f the plan provides for correc-
tion by phasing out part or all of the
ICF/MR, it must—

(1) Contaln & timetable showing the
bulldings or units to be closed and de-
scribing the steps for phasing them
out;

{2) Describe the methods thal insure
the recipients’ hesith and safety untll
the bullding or unit is closed: and

{(3) Provide that no new recipients
will be sdmitted to the building or
unit after the plan has been approved.

(e) If an ICF/MR {5 unable to com-
plete corrections required by the plan
of correction by July 18, 1980 and it
did not request an extension beyond
that date under paragraph (b) of this
section, the survey agency may re-
quest HCFA to authorize approval for
an extension of the facllity’s plan of

- eorrection to July 18, 1982 if—

(1) For corrections under paragraph
(2) of this section, the facllity provides
documentation from the renovation
project’s supervising architect or ¢on-
tractor that required construction
work was at Jeast 25 percent complet-
ed by July 18, 1980 and will be com-
pleted by July 18, 1982;

(2) For corrections under paragraph
tQ) of this section, the facility provides
documentation that the phase out pro-
gram was &t least 25 percent complet-
ed on July 18, 1980 and will be com-
pleted by July 18, 1982; and

(3) The survey agency finds that al)
continuing deficiencies covered by the
plan of correction will be resolved by

completion of the construction, ren-.
ovation, or phase out of beds.

() If an JICF/MR i unable to com-
plete corrections required by the plan
of correction by July 18, 1980 or July
18, 1982, as suthorized in paragraphs
(a), (b) and (e) of this section, the
survey sgency may request BECFA to
suthorize s plan of correction for an
additional period of time if the delay
was caused by Utigation, provided
that—

€1) The United States, or any agency
or Departtnent thereof, was party to
the litigation, or was an intervenor in
it. :r participated as an amicus curige;
an

(2) The United States advocated o
pasition which caused or contributed,
in whole or {n part, to the delay; and

(3) The request for an sdditional
period of time o complete corrections
under this provision does not exceed
the amount of the delay resuiting
from the litigation, as determined by
BCFA.

(g) The survey agency may request
HCFA by November 34, 1982 to ap-
prove & revision (0 the existing corree-
tion plan of an ICP/MR under this
section U the facllity chooses to
engage in a partia) or complete phase
out of beds In certified units of the fa-
cility already contained in the present
correction plan as follows:

(1) The extended phase out period
to be approved by ECFAmaybe1to §
{em from August 26, 1982 U the facll-
ty:

(1) Provides documentation that it
has completed at least 35 percent of
the items in the original correction
plans under paragraphs (c) and (d) of
this section;

(11) Increases the total numbder of
bed: beuu phesed out within oertified

(ut)wwlnuoldecumln
resident population., and estabdblishes,
in the revised correction plan submit.
ted under this paragraph, targets at
six-roonth intervals for the phasing
out of a specific number of beds;

(iv) Assures the health and safety of
the residents untll the bulldings or
units are phased out: and

(v) Ensures that only residents vho
are classified for the ICF/MR leve] of
care when the revised correction plan
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§ 442114

submitted under this paragraph (s sp-
proved, will be admitted thereafter to
the buildings or units being phased
out.

(2) The survey agency mwust ensure
that the facllity has met all the facili-
ty standards for ICFs/MR (Bubpart G
of this part), or has an approved plan
of correction for those certified bulld.
ings and units in use and to be re-
tained after the phase out plan s com-
pleted; and

(3) The factliity may not seek certif!-
cation of units not currently certified
in order to add the dbeds in those units
to an expanded phase out plan as a
means of taking sdvantage of this reg-
ulation.

(4) FFP will not be avallable for
costs attributable o any beds which
remsain above the targeled phase out
goals after each 6-month target date is
passed.

(Becs. 1102, 1905(¢) and 1905(d) of the Social
8ecurity Act (42 US.C. 1302, 1308dic),
31396¢dn

[47 PR 37549, Aug. 36, 1982. Redesignated
gdx:n“;nded st 53 FR 1993 and 1994, Jan.

§442.13¢ Correcton and reduction plans
for ICFs/MR: General provisions.

(a) Oplions of Medicaid spency. U
HCFA finds substantial deficiencies
only in physical plant and staffing
that do not pose an immediate threat
to the clients® health and safety in an
ICF/NR, HCFA will forward the lst
©0f deficiencies to the Medicald agency
and the agency may elect to—

€1) Bubmit t0 HCFA within 30 days
of receipt of the list of deficiencies a
written plan of correction in accord-
ance with § 442.118, as permitted by
§442,105; or

(2) Bubmit L0 HCFA within ¢S days
of receipt of the list of deficiencies a
writlten plan o reduce permanently
the number of beds {n oertified units
in sccordance with § 442.118, The pur-
pose of the reduction plan is to vacate
any noncomplying bullidings (or dis-
tinet parts thereof) and ocorrect any
statf deficiencies within 3¢ months of
the approval of the plan.

(b) Option limilation for Medicaid
apency. An ICPF/MR found 0 have
substantial deficiencies in physical
plant and staffing. and substantial de-

Page

42 CFR Ch. IV (10-1-88 Editien)

ficiencies in other areas of care is not
eligible for either a correction or re-
duction pian under this section.

(¢) HCFa oplions. (1) If the Medle-
ald agency does not comply with pars.
graph (a) of this section, HCFA may
cance] approval of the deficlent ICF/
MR's participation {n the Medicaic
prograrn {n accordance with sectior
1910(c) of the Act.

(2) BCFA will respond In writing to
the agency within 30 days from receipt
of 8 proposed correction plan submit.
ted under paragraph (aX1) of this sec-
tion.

(@) Duration The provisions of this
section and §§442.118 and ¢42.11¢
apply only to correction and reduction
plans approved by HCPA within 3
years after Feders) surveys inftiated tn
ICF/MRs on or after April 7, 1986.

(83 PR 1994, Jan. 38, 1988)

§ 442115 Correction plars for ICFs/MR:
8pecific requirementa,

(a) Contents. A oorrection plan
under § €¢42.114(aX1) must {nelude—

(1) An explanation of the extent to
which the ICP/MR cwrently complies
with the standards for ICPs/MR in
Sudbpart G including all deficlencies
fdentified during a direct Pederl
survey, and

(2) A timetable for completing the
necessary steps to ocorrect stalf and
physical plant deficiencies on which
the request for s cofrection plan is
based, and all other minor deficiencies,
within 8 months of the approval date
of the plan.

(d) HCFA policiesr. BCFA considers a
correction plan only {f HCFA received
it within 30 days of receipt by the
Medicald agency of the list of deficien.
cles referred to in § 442.114(a). After
consideration of the plan, HCFA will
forward in writing its approval or dis.
approval within 30 days of receipt of
the proposed correction plan.

(¢) Ezception 1, as a result of &
public hearing, the Medicald agency
decides that & reduction plan is not ap-
propriste, and instead decides t
submit s correction plan, the correc-

/0

tion plan must be received by BCPFA -

within 20 days from the date of the
pubdlic hearing. .
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(d) Termination of en ICF/MR. (1)
I the Medicald agency sudmits a cor-
rection plan that ACFA fiods o be
unacceptable, HCFA will notify the
sgency of its disapproval and will ter-
minate the ICF/MR’s participation (n
the Medicaid program In accordance
with section 1910(c) of the Act.

(2) 1f. at the conclusion of the 6.
month period specified in the plan of
coirection described in paragraph (a)
of this section, HCFA determines that
the agency has substantially falled to
correct the deficiencies {dentifled,
BCFA msay terminate the ICF/MR
from participating {n the Medicald
program in accordance with section
1910(¢c) of the Act. v

(83 PR 1084, Jun. 25, 1988]

8442.116 Reduction plans for ICFs/MR:
Specific requirementa.

(a) Conditions of approval’ Apency
requirements. Before submitiing s re-
duction pian under § 442.114(8X2) to
BCFA, the Medicaid agency must—

(1) Conduct a public hearing at the
affected ICF/MR at least 35 days
befere submitting the recuction plan
to ECFA that outlines the—

({) Contents of the reduction plan,

(1) Process for submitting the plan
to BECFA, and

(11! Process for sutmitting public
comments to HCFA within 30 days of
receipt ©f the reduction plan by
BCFA

(2) Provide written notice of the
hearing to staff, clients and thelr par-
ents or guardiang, and the nearest,
most {(nterested, or involved famlily
member or party, as appropriate, at
Jeast 10 days prior to the hearing date,

(3) Announce to advocacy and other
interested groups and agencles; the
ocouris with which the ICF/MR i In-
volved in litigation (if any) arising out
of itz Medicaid participstion: and the
general comrounity. -through jocal
media notices, at least 10 days prior to
the hesring date—

() The exact date, time and loation
of the hearing, and

{13 The Jocations (that is, the affect-
od ICP/NR, the State mental retards-
tion sdministration, Btate survey
agenty, State Developmental Disabll-
fties Council, State and local protec-
tion and sdvocacy agencles and other

TN{# MS-91-14  Approval DateJUN 12 1991 Effective Date

agencies, which {n the State's judg-
ment, serve potentially interested par-
ties (for examp!le, Btate and loes) asso-
clations for retarded citizens)) where
the propased plan s displayed.

(4) Cemonstrate that It has success-
fully provided home and community
services similar to those services pro-

posed to be provided under the reduc-

tion plan for similar individuals eligi-
ble for Medicaid by including—
. () Documentation of existing pro-
grams and Jeve)] of funding, and

(11) Projections for growth and how
the growth will be funded to accom-
modate the clients being displaced by
the reduction plan.

(5) Provide assurances to ECFA that
the reduction plan will be combpleted
by fulfilling the conlent requirements
of the reduction plan contained in
paragraph (d) of this section.

(b) Withdrowal by & Medicaid
apency of @ proposed reduction plan
U, after the pubdblic hearing, 8 Medicald
agency decides a reduction plan would
not be appropriate, the agency may
choose to proceed with a plan of cor-
rection in accordance with the require.
ments contained in §§ ¢42.115 (a) and
(c).

(c) Submittal dale of plan. On the
day that the Medieald agency submits
s reduction pian, the agency must an-
nounce through local media notices—~

(1) That the plan has been submit-
ted to BCFPA; .

€(2) That the plan (s on display at the
affected ICF/MR, the State mental re-
tardation administration, State survey
sgency, State Developmental Disabdll-
fties Council, State and local protec-
tion and advocacy agencies, and other
sgencles, which in the State's juds-
ment, serve potentially interested par-
ties (for example, State and jocal saso-
clations for retarded citizens); and

(3) The address of the appropriste
BCTA office for forwarding comments
on the reduction plan and the closing
date for receipt of those comments.

(d) Contenls. A reduction plan
must—~

(1) ldentlfy the number of clients
and thelr service needs on s client-by-.
client basis for home or eooununity
services, and a timetabdle for providing
such services, in 6-month intervals,
within the 36-month period beginning

199

JAN - ] 1091 Superseded MS-90-46



f——— v 8 e eRt e B e e ——— et ¢ TR M & S S—emmiem SieSsls e e e wemee o

Attachment 4.19D
Part II

Subpart g
Exhibit E-/
Page /A

KANSAS MEDICAID STATE PLAN

TN MS-91-14

§ 442.116

on the date Lhat the reduction plan s
approved by HCFA; .

(2) Describe the methods used to—

(1) Select clients for home or comrmu-
nity services, and

(1) Develop alternative home and
community services to effectively meet
the clients’ needs:;

(3) Describe the safeguards that will
be applied to protect the clients’
health and welfare while receiving
home or community services, includ.
ing-

(1) Adequate standards for particips-
tion by clients, euenu' famllies and
providers; and

(1) Assurances that the community
residences In which the affected cll-
ents are pisced meet all applicable
Gtate and Federal licensure and certs-
{ication requirements:

(4) Provide that clients who are eligi-
ble for medical assistance while (n the
ICF/MR will, at their option, be
placed (n another setting (or another
part of the ICF/MR) 30 as to retain
the!r eligibllity for medical assistance.

(5) Specl{y the actions to protect the
health and safety of the clients re.
malning {n the ICF/MR while the re-
duction plan {5 in effect.

(6) Provide that the staff-to-client
ratio at the ICF/MR will be the

higher of—
(1) The ratio described in the stand.
ards for ICFs and ICFs/MR

(§ 442.445); o1

(1) The ratic which was in effect at
the time the direct Federal survey was
conducted; and

(1) Provide for the protection of the
staff affected by the reduction plan,
including—

(1) Arrangements to preserve staff
rights and benefits;

() Training and retn!n!u of staff
where necessary;

(1) Redeploying staff to community
settings under the reduction plan; and

(iv) Making maximum efforts to
secure employment (without necessari-
* ly guaranteeing the employment of
any staff).

(e) HCPA policies. (1) HCFA will
consider approval of reduction plans
on s first come, first served basis.
HCTFA will provide the public at least
30 days after the Medicaid agency sub-
mits s reduction plan to comment on

42 CFR Ch. IV (10-1-88 Editien)

the proposed plan. After the close of
the public comment period, HCFA will
forward in writing its approval or dis-
approval of the reduction plan to the
sgency within 30 days.

(2) If HCFA spproves more than 1§
reduction plans in any fiscal year, any
reduction plans approved in addition
to the first 15 approved plans, will be
for an JCF/MR (or distinct part there-
of) for which the costs of correcting
the substantial deficiencies are $2 mil-
lon or greater (as demonstrated by
the Medicaid agency to the satizfac-
tion of HCFA).

(3) BCFA may approve reduction
plans for a shorter pericd than 36
months, where applicabdle.

(4) BCFA approval of & reduction
plan does not constitute spproval of

‘any request for a home and communi-

ty-based walver. Home and communi-
ty-based walvers are sudject o HCPA
review and approval under § 441.300 of
this chapter. Disapproval of a request
for & home and ocommunity-based
walver constitutes disapproval of a re-
quest for a reduction plan that is de-
pendent upon approval of the request
for a bome and community-based
walver,

(1) Terminatlion of en ICF/MR (1) 1t
the Medicald agency sudmits a reduc-
tion plan that BCFA finda to be unac-
ceptable, BCFA will potlfy the agency
of its dizsapproval and terminate the
ICP/MR's participation in the Medic-
ald program (n sccordance with sec-
tion 1910<¢) of the Act.

(2) 1, at the conclusion of the initial
¢-month period or any é-month inter-
wval thereafter of the reduction plan,
HCPA determines that the Medicaid
agency bhas substantially failed to
meet the requirements of paragraph
(a) of this section, HCPA will—

(1) Terminate the ICP/MR from par-
ticipating in the Medicald program in
sccordance with section 1010(c) of the
Act,or

(i) Disallow FFP equal to § percent
of the cost of care for all eligible cli-
ents for esch month for which the
agency falled to meet the require-
ments despite good faith efforts it
may have made.

(83 PR 1994, Jan. 35, 1988)
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TNE

facilities whose deficiencies pose Immes

diste jeopardy.

(a) A survey agency must terminate
s faciiity’'s certification If L deter-
mines that—

(1) The facility no longer meets ap-
plicable conditions ©f participation
(for SNTs and ICFs/MR) or standsrds
(for ICFs) specified under Subpart D,
E. and F of this part or Part ¢83, Sud-
part D of this chapter;and

(2) The faclity's deficiencies pase
{mmediste jeopardy (o patients’
heslth and safety.

(b) Subsequent Lo s certificationof &
facility's noncompliance, the Medicald
agency must, (n terminating the pro-
vider agreement, follow the sppeals
process specified in Part 431, Subpart
D of this chapter.

(81 R 24491, July 3, 1986, az amended at §3
FR 20496, June 3, 1988)

prrecrivy Darx Nore At 83 PR 20498,
Jupe 3, 1984, In § 442117, paragraph (3) (1)
was revised, effective October 3, 1088. Por
the convenlence of the user, the superseded
text is sel forth below:

§442.117 Termination of certification for factll.
e whose deficiencies pose | Giste jeop

ardy.
w*ee
(1) The lacility no longer meets applicable
oconditions of participation (for BNFY) or
standards {(for JCTs and ICPS/NR) specilied
:::ersuumn.r.r.-oumm

$442.118 Denial of paymenis for new ad-
mlsslona.

(s) Bosts for demial of paymenls
The Medicald agency may deny pay-
ment for new sdmissions to a ENF,
ICP, or ICP/MR that no longer meets
the applicable conditions of participa-
tion (for SNTS) or standards (for ICPs
and ICFs/MR) specified under Sudb-
part D, E, F, or G of this part {f either
of the following conditions iz met:

(1) Pacility’s deficiencies do nol pose
{mmedicte feopardy. If the agency
finds that the facility's deficiencles do
pot pose immediate Seopardy (o pa-
tients health and safety, the agency
may either terminate the facliitys

for new admigsions.

(2) Feclity's deficiencies do pose {m.
mediale jeopardy. If the agency flnds
that the facllity's deficiencies 60 pose
lmmediate jeopardy to palients’
health and safety and thereby term!-
nates the facility’s provider agree.
ment, the agency may additionally
seek to impose the denial of payment

© sanction.

(b) Agency procedures. Before deny-
int payments for nes admissions, the
Medicald agency must comply with
the following requirements:

(1) Provide the facility up to 80 days
to correct the cited deficlencies and
comply with the conditions (for SNFs
;.gg‘ ICFx/MR) or the standards (for

) :

(2) I at the end of the speclfied
period the facllity has not achieved
compliance, give the facility notice of
intent Lo deny payment for new sdmis-
sions, and opportunity for an informsl
bhearing

(3) If the facllity requests a hearing,
provide an informal hearing that in-
cludes—

) The opportunity for the facllity
to present, before a State Medicald of-
ficial who was not involved in making
the injtia) determination. evidence or
documentation, (n writing or in
person, Lo refute the declslon that the
facllity {s out of complinnee with the
applicadle oconditions of participation
(for ENFs and ICFs/MR) or standards
<for ICFs) participation: and

(i) A writlen decision setting forth
the factual and legal bases pertinent
10 a resojution of the dispute.

(4) 1If the decision of the informal
hearing is to deny payments for new
admissions, provide the facllity and
the pubdlic, at least 18 days before the
effective date of the sanction, with a
notice that includes the effective date
and the reasons for the denial of pay-
ments.

(¢) Kffect of denial of Medicare pay-
ment={1) Period af denial If HCTA
denles Nedicare payments {or new ad-
missions to & ENTF that also particl-
pates in Medicald, the Medicald
agency must deny Medicald payments
for new sdmissions, effective for the
same time period that Medicare pay-
ments are denied.
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(2) Informal Aearing. Only one infor-

mal hearing is avallable to a SNF that

participates in both programs. It
would be provided by HCFA (n accord.
ance with § 489.62¢c) of this chapter.

{51 FR 24491, July 3. 1084, &z wnended a8 §3
PR 20496, June 3. 1988)

Ervicrive Dats Notz: At 83 PR 20494,
June 3, 1980, 442,118 (bX1) and (DXINI)
was amended, effective Oclober 3, 1688,
Paragraph (bX1) was amended by sdding

the phrase “ICP/MR" after “SN", and .

parsgmaph (BXIXNI) was ammended by remov-
ing the phrase “conditions of participstion
(for SNF%) or standards (for ICPs and 1CFs/
MR)" and sdding in its place the phrase
“conditions of participation (for ENFs and
1ICF3/MR or standards (for ICPs).”

§442.119 Durstion of denial of payments
and subsequent termination.

(2} Period of denial The denial of
payments for new sdmissions will con.
tinue for 11 months after the month it
was imposed unless. before the end of
that period, the Medicaid agency finds
that—

(1) The facllity has corrected the de.
{iciencies or is making s good faith
effort to achieve compliance with the
conditions of participation (for ENFs
and I1CFs/MR) or standards (for
ICFs); or

(2) The deficiencies are such that it
is necessary to terminate the facility's
provider sgreement.

(D) Subdbsequent Lermingtion The
Medicaid agency must terminate a fa-
cility's provider agreement—

(1) Upon the agency's finding that
the facility has been unable to achieve
compliance with the conditions of par.
ticipation (for ENTs and 1ICFs/MR) or
standards (for ICFs) during the period
that payments for new admissions
have been denied;

(2) Effective the day following the
last day of the denial of payments
period; and

(3) In sccordance with the proce.
dures for appeal of terminations set
forth {n Subpart D of Part 431 of this
chapter,

(81 PR 24491, July 3, 1984, as ammended at 53
PR 30404, June 3, 1088)

IymacTIv Date NOTE AL 63 PR 30498,
June 3, 1088, § 442.110(a X1} and (bX1) were
amended by the phrese “eondi-
tions of participation (for ENFs) or stand-
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ards (for ICPs and ICPy/MR )" and adding
In itz place the phrase “conditions of par-
Ucipation (for ENTFY and ICFw/MR) or
:u‘.:d'udn tfor JCFu)", elfective October 3,
888,
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Subpart E—intermediate Core Fecility
Requirements; All Facilities

§ 442250 Purpose.

This subpart specifies the require.
ments that an ICF must meet to
oblain certification from the State
survey agency as & Qualified provider
of ICF services.

# 442251 State licensing standards,

(a) Except as provided in paragraph
{b) of this section, an ICF must meet
standards for s State license to pro-
vide, ou & regular basis, health-related
care and services 1o individusls who do
pol require hospital or SNF care, but
whose mental or physical condition re-
quires services—

(1) Above the level of room and
board; and

(2) That can be provided only by an
tnstitution.

() An ICF that formerly met State
Yoensing standards but does not cur-
yently meet them may continue Lo re-
oeive Medicald payments 88 & qualified
provider during s period specified by
the State authority responsible for U-

the facllity Uf, during that
period, the ICF takes the steps needed
$0 aquip meet the standards.

(¢) An ICF operated by s govern-
ment agency must meet the lcensing
standards that apply to the same Lype
of factlity operated under any other
ownership. :

(d) In accordance with § 431.110 of
this subchapter, an Indian Eealth
Service ICF must meet State licensing
standards although it need not obtain
8 lcense. In making this determina.
tion, the licensing authority may Dot
take fnto account an absence of licen-
sure of any staff member of the facill-

§442.252 State eafety and sanhation
standards.

An ICF must meet suu'u.feiy and
sanitation standards for nursing
homes.

Errscrive Datt Notr At 83 PR 30488,
June 3, 1988, § ¢42.152 was removed. effec:
tive Oct. 3, 1988.

0642253 Federnl definition and otand.
ards. .

(a) An ICF other than an ICF/MR
must meet the definition in § 440.150
of this subchapter and the standards
specified in this subpart and Subpart
F of this part, except for provisions
walved or accepled under plans of cor-
rections as specified in Subpart C of

this part.

(b) An ICF/MR must meet the defl-
nition in § 440.150 of this subchapter
and the standards specified in this
subpart and Subpart G of this part,
except for provisions walved or aocept.
ed under plans of correction ss speci.
fied in Sudbpart C of this part.

$442.25( Standards for hospitals and
SNF's providing ICF serviees.

(a) If a hospital or SNF participating
{n Medicare or Medicaid is also & pro-
vider of ICF services other than ICF/
MR services, it must meet the follow-
ing ICF stapdards:

(1) Section 442.304, resident services

director.

(2) Bection 442.317 (a), (b), agree-
ments with outside resources for insti-
tutional services.

(3) Section €42.319, plan of care.

(4) Bection €42.320, resident finan-
clal records.

(8) Section €42.324 (b), handrails.

(6) Section 442.338 through 442.342,
bealth services.

(7) Bection 442343, rehabilitative

services.
(8) Section 442.344, social services.
(9) Section 442.345, activities pro-

gram.
€10) Bection €42.346, physician serv.

foces.

(b) If & hospital or ENF participat-
ing in Medicare or Medicald is also a
provider of ICP/MR services, it must
meet esch of the conditions of partici-
pation specified in Part 483, Subpart D
of this chapter.

* 203 -
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(43 PR ¢5233, Sepl. 29. 1978, a3 amended at
83 FR 30496, June 3. 1903)

Errecrive Darz Notr Al 83 FR 20496,
June 3 1988, § 642.254 (b) was revised. effec-
tve Octodber 3, 1983. For Lhe convenience of

the user, the suptrseded text i set forth
below:

6442254 Swandards for hospitale and SNFe pro-
viding ICF services.

(d) If & hospital or ENF participating in
Medicare or Medicaid is also s provider of
ICF/MR services. it must meet the stand-
ards in Subpart O of this part.
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42 CFR Ch. IV (10-1-88 Edlitien)

PART 483——CONDITIONS OF PARTICI-
PATION FOR LONG TERM CARE

sACILITIES

Subpart A-C—{Resarved]

Sboew D—Corditions of Perticlpation for lne
termodiate Care Fadllties for the Mentelly
Qotorded

S,

483.400 Basis and purpose.

482.49% Pelgttenship Lo other RHS regula-
tons.

423.4. Condtion of participation: Govern-
ing body and management.

483.42¢ Condition of participation: Client
protections.

€31.430 Condition of participstion: Pacllity
stalling

€83.440 Condition of participation: Active
treatment services.

483.450 Condition of participation: Clent
behavior and factlity practices.

€83.480 Condition of participstion: Health

CAre servioes.

483.470 Condition of participation: Physi-
cal epvironment.

483.480 Condiuon of participation: Dietetic
servioes.

AvTmorrrY: Sec. 1102, 180%(e) and (d) of
the Bocla) Becurity Act (43 UB.C 1302,
1394d(c) and td)).

Sovace $3 PR 20494, June 3, 1983, unles
etherwise noted.

Errecrve Dats Note At 83 FR 204,
June 3. 1988, Part ¢23 was added, effective
October 3, 1088,

Subport A-C—{Resorved]

Subpert D—LCanditions of Particdpetion for Ine
termodiste Care Fodities for the Mentely
Reterded

§483.400 Basls and purpose.

This subpart implements section
1905 (¢) and (d) of the Act which gives
the Secretary authority Lo prescribe
regulations for intermediste care facil-
fty services in facllities for the mental-
iy retarded or persons with related
conditions.

§483.405 Relationship Io d.bu HRS rgv-
Iations. .

In addition to eompun.nee with the

regulations set forth tn this subpart, *

Heolth Care Financing Administration, HHS

cable provisions of other HHS reguls-
tions, including but not limited to
' those pertaining to nondiscrimination
on the basis of race, color, or national
origin (45 CFR Part 280), nondiscrim-
{nation on the basis of handicap (4$
CFR Part 84), nondiscrimination on
.the basis of age (45 CFR Part 91), pro-
tection of human subjects of research
{45 CFR Part 46), and fraud and abuse
(42 CFR Part 455). Although those
regpulations are not in themselves con-
sidered oonditions of participation
under this Part, their violation may
result in the termination or suspen:
sion of, or the refusal to grant or con-
tinue, Federal financial assistance.

8483.410 Condition of participstion: Gov-
eming body and mansgement

(s) Standard: Governing body. The

. facllity must identify an individual or

individuals to constitute the governing

body of the facllity. The governing
y must— )

(1) Exercise general policy, budget,

and opersting direction over the facill-

13 41 -

(2) Set the qualifications (in addition
to those already set by State law, U
:‘ny) I%r the administrator of the facll-

(3) Appoint the administrator of the
factlity

(1)) Sumdard. Complignce with Fed-
eral State, and local laws. The facllity
must be {n compliance with all applics-

lNe provisions of Federal, State and
Jocal laws, regulations and codes per-
ldnlnx to health, safety, and sanita-

| (e) Standard: Client records,

{ (1) The facllity must develop and
malntain s recordkeeping system that
includes & separate record for esch
client and that documents the client's
bealth care, active trestment, social
fnformation, and protection of the el
ant's rights.

(2) The facility must keep confiden-
tia) all tnformation contatned In the
elients’ records, regardliess of the form

* or storage method of the records.

(3) The facllity must develop and im-
pleneal policies and procedures gov-
! erning the release of any client infor-

' mation, including consents nhecessary
tnn the client, or parents (if the

facilities are obliged to meet the appll-, ! elient s & minor) or legal puardian.

e
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(4) Any individua]l who makes an
entry in a client’s record must make it
legidly. date It, and sign it.

(5) The facility must provide a
legend to explain any symbol or abbre-
viation used in a client’s record.

(8) The facllity must provide each
fdentified residential living unit with
appropriate aspects of each client's
record. -

(d} Standard: Services provided
under @agreemenls with oulside
sources.

(1) If s service required under this
subpart is not provided directly, the
facility must have a writlen agreement
with an outside program, resource, or
service to furnish the pecessary serv.
fce, . including emergency and other
health care.

(2) The agreement must—

(1) Contaih the responsibilities, func-
tions, objectives, and other terms
agreed 1o by both parties; and

(1) Provide that the facility is re-
sponsible for assuring that the outside
services meet the standards for quality
of services contained in this subpart,

(3) The facility must assure that
outside services meet the needs of
each client.

(4) If living quarters are not provid-
ed (n & facility owned by the ICF/MR,
the ICPF/MR remains directly respon-
sidle for the standards relating to
physical environment that are specl-
fied in ( 483.470 (a) through (g). U)
and (k).

0483.420 Condiion of participation:
Client protections.

(2) Standard: Prolection af clienls’
rights. The facllity must ensure the
rights of al) clienta. Therefore, the fa.
cllity must—

(1) Inform each client, parent (if the

-elient is a minor), or legal guardian, of

the client’s rights and the rules of the
facility:

(2) Inform each client, parent (if the
elient is a minor), or legal guardian, of
the client's medical condition, develop-
menta) and behavioral status, attend-
ant risks of treatment, and of the
right to refuse treatment:

(3) Allow and encoursge individual
clients to exercise thelr rights as ¢li-
ents of the facility, and as citizens of

323
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"§ 483.420

the United States. including the right
0 {{le complaints, and the right to due
Process;

(4) Allow {ndividual eclients ¢to
manage thelr financial affairs and
tesch them to do so to the extent of
thelr capabilities.

(%) Ensure that clients are not sub-
jected to physical. verbal, sexual or
psychologica! abuse or punishment.

(6) Ensure that clients are free from
unnecessary drugs and physical re-
straints and are provided active treat-
ment o reduce dependency on drugs
and physical restraints;

(1) Provide each client with the op-
portunity fcr personal privacy and
ensure privacy during treatment and
care of personal needs;

(8) Ensure that clients are not com-.
pelied to perform services for the facll-
ity and ensure that clients who do
work for the facility are compensated
for their efforts at prevalling wages
and commensurste with thelr abilities;

(9) Ensure clients the opportunity to
communicate, sssociate and meet pri-
vately with individuals of their cholce,
and to send and receive unopened

(10) Ensure that clients have acoess
to telephones with privacy for incom-
ing and outgoing local and long dis-
tance calls except as contraindicated
by factors identified within thelr indi-
vidual program plans;

(11) Ensure clients the opportunity
to participate in social, religious, and
community: group activities;

€12) Ensure that clients have the
right to retain and use appropriate
personal possessions and elothing, and
ensure that each client is dressed in
his or her own clothing esch day; and

€13) Permit & husband and wife who
both reside in the facility to share a

room.

() Standard: Client finances. (1)
The facility must estabdlish and main-
tain & system that-

(1) Assures & full and complete ae.
counting of clients’ personal funds en-
trusted to the facility on bebhalf of cli-
ents; and

(i) Precludes any commingling of
clent funds with facllity funds or with
the funds of any person other than

. anotherclient. .

.
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(2) The client's financial record must
be avatlable on request to the client,
parents (f the client is & minor) or
legal quardian.

(¢) Standard: Communicalion with
clienls, parents, and guardians. The
facility must— ’

(1) Promote participstion of parents
(If the client is a minor) and legal
guardians in the process of providing
active treatment o & client unleas
their participation is unobtainabdle or
{nappropriste;

(2) Answer communications {rom eli-
ents’ families and friends promptly
and appropriately;

(3) Promote visits by individuals
with s relationship to the client (such
s family, close {riends, Jegal guard.
fans and sdvocates) at any reasonable
hour, without prior notice, consistent
with the right of that client's and
other clients’ privacy, unless the inter-
disciplinary team determines that the
vizit would not be appropriate;

(4) Promote visits by parents or
guardians to any ares of the facility
that provides direct client care services
to the client, consistent with the right
of that client's and other clients’ pri-
vazy:

(5) Promote frequent and informal
leaves from the facllity for visits, trips,
or vazations; and

(8) Notly promptly the client’s par-
ents or guardian of any significant in-
cidents, or changes in the client's con-
dition including, but pot limited to, se-
rious fliness, accident, death, abuse, or
unauthorized absence. .

(d) Standard: Stafy (reatment af eli-
ente. (1) The facility must develop snd
implement writien policies and proce-
dures that prohibit mistreatment, he-
glect or abuse of the client.

(1) Btaff of the facility must not use
physical, verbal, sexusl or psychologi-
cal abuse or punishment.

(1) Statff must not punish a client by
withholding food or hydnation that
:nt.rlbum to a nutritionally adequate

et. . * -

(U4) The facility must prohibit the
employment of individuals with a eon-
viction or prior employment history of
child or client abuse, neglect or mis-
treatment.

(2) The facility must ensure that all
allegations of mistreatment, neglect or

824
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